


construction stormwater discharge overlaps between two 
regulatory levels, areas that lack coverage altogether, and 
areas with other types of regulatory weakness. 
 
A. The General Permit and the E&S Act 
 
 The primary overlapping coverage in Georgia’s 
framework of construction stormwater regulation is 
between the general permit and the E&S Act.  This is not 
surprising, considering EPA expressly contemplated such 
“federalizing” of state erosion and sedimentation control 
programs, as noted supra.  That is, the E&S Act and its 
requirements are, by reference, part of the general permit.  
Given that other states have such programs, this is not 
unique to Georgia.  What is unique is exactly how the 
E&S Act and the general permit do overlap. 
 

1. Review of the Plan by EPD 
 

First, the central substantive requirement of both the 
E&S Act and the construction general permit is the Plan.  
Under both frameworks, an individual must submit an 
application containing a Plan that meets the same 
minimum requirements. This is not a problem, as the 
requirements themselves seem to be effective for the 
most part.  What has been a problem – and still is, to 
some extent – is how (and by whom) the Plan is 
reviewed under the general permit.  The issue turns on 
the certification of LIAs under the E&S Act, as discussed 
supra. 

Under the E&S Act, applications for permits are 
made to the LIA, if the locality is so certified.  The 
problem arises under section 12-7-7(c) of the E&S Act, 
which provides that, where there is no certified LIA, the 
applicant need not apply for a land-disturbing activity 
permit.  Rather, the applicant need only submit to EPD a 
NOI for coverage under the construction general 
permit.61  Under this arrangement, it does not appear that 
the applicant is required to submit the Plan to the District 
for review, as the subsection in question states that 
review is required for permits “issued pursuant to 
subsection (b) of this Code section.”62  No such 
analogous provision is made for applicant under 
subsection (c), where no LIA is present. This is 
especially notable because, of 692 jurisdictions in 
Georgia, only 331 are certified as LIAs.63 

Under the 2008 revisions, the general permit ends up 
handling this potential shortfall by making special 
provisions for permittees in counties or municipalities 
                                                 
61 O.C.G.A. § 12-7-7(c) (2007). 
62 O.C.G.A. § 12-7-7(e). 
63 Email from Betsy Nicholas, Upper Chattahoochee 
Riverkeeper, to Adam Kron, Southern Environmental Law 
Center (Aug. 25, 2007). 

not certified as LIAs.  In addition to the general NOI 
requirements, such permittees must submit the Plan to 
the EPD Watershed Protection Branch and the 
appropriate EPD District Office.64  While the submission 
to the EPD District Office is primarily for records and 
public access, the Watershed Protection Branch will 
review the Plan for deficiencies using the applicable 
“Erosion, Sedimentation and Pollution Control Plan 
Checklist.”  In addition, the general permit also requires 
for all permittees, regardless of the status of the LIA, to 
provide “certification” that the Plan has been prepared 
and that it provides for compliance with the Permit.65  
 The “checklist review” is certainly better than general 
permit’s previous requirement that EPD only review the 
Plan for a state waters determination.  On the other hand, 
a checklist review is just that – reviewing the Plan 
against a checklist to ensure that all required elements are 
present, and not an assurance that the values and controls 
are correct and calculated accurately and properly.  
Accordingly, the checklist review is still less than a full, 
substantive review.  For this reason, while the 2008 
revisions are a good step forward, the next step should be 
to require full, substantive reviews of Plans by EPD 
where no LIA is present. 
 

2. BMPs in the General Permit and the E&S Act 
 

An overlap between the E&S Act and the 
construction general permit that appears to be largely 
beneficial for stormwater regulation is the BMP 
requirement under section 12-7-6 of the E&S Act.66  The 
construction general permit mirrors this provision, noting 
that a permittee’s Plan shall include, “as a minimum,” 
BMPs as set out in the Commission’s Green Book and 
section 12-7-6 of the E&S Act.67  Particularly notable is 
the fact that, by virtue of the presence of the buffer 
requirements within the E&S Act, the construction 
general permit effectively applies the same requirements 
to all those covered under the general permit, whether or 
not the permitted activity takes place in a certified county 
or municipality.  Also noteworthy is that the general 
permit’s incorporation of the E&S Act may thereby 
incorporate the Blue Book’s detailed and technical 
requirements, including post-construction stormwater 
management. 

The same can also be said of the E&S Act’s 
requirement with respect to the numeric effluent 
limitation for turbidity.68  While non-industrial 
stormwater general permits as a general matter prefer 
                                                 
64 COMMON DEVELOPMENT GP, Part IV.A.4.a. 
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BMPs to numeric effluent limitations, especially in the 
case of MS4 general permits,69 the fact that the E&S 
Act’s BMPs contain such a limitation (albeit, conditioned 
on a finding of BMP failure) strengthens the general 
permit, which has incorporated it by reference. 
 

3. Regulation of the General Permit by LIAs 
 

The E&S Act provides without much elaboration that 
“[a] local issuing authority shall regulate both primary 
and secondary permittees, as such terms are defined in 
the state general permit.”70  Without further definition, 
the LIAs’ power to “regulate” primary and secondary 
permittees may be taken to indicate the range of 
functions otherwise performed by EPD in administering 
the general permit, including reviewing applications, 
inspections, and enforcement.  The general permit 
generally follows this lead, offering few details on the 
LIA’s “regulation” of permittees.  First, the general 
permit provides that, where the permittee must submit a 
document – e.g., a NOI or NOT – the document must be 
submitted both to EPD and the LIA.71  A second 
provision giving some further sense as to the LIA’s 
powers under the general permit is Part IV.E.3.a., which 
obliquely mentions the LIA’s authority to take 
“enforcement action[s] against the permittee for 
violations of the [Plan], or other provisions of this 
permit.” 

While this power of regulation by LIAs is not well 
defined by the E&S Act and the general permit, it does 
present serious concerns that EPD may effectively be 
delegating NPDES enforcement power that already has 
been delegated to it by EPA.  This question of whether 
such “sub-delegation” is permissible is an important 
issue that requires determination. 
 
B. BMPs versus Numeric Effluent Limitations 
 

An issue that has arisen with regard to stormwater 
regulation in Georgia and other states is whether BMPs 
alone can truly ensure effective control of stormwater.  
The issue is not new, and has in fact been the subject of 
litigation in other states.72   Where state authorities have 
chosen to use numeric effluent limitations – as is the case 
with some of the requirements of Georgia’s industrial 
general permit – enforcement is, in theory, easier.  That 
is, due to the simplicity of the limitations, finding a 
violation is much easier task than finding a violation 
under a BMP-only set of requirements, which requires a 
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two-step finding of a violation of an effluent limitation 
and that the violation is the result of a BMP failure.73  
Indeed, proper design, installation, and maintenance of 
BMPs constitute a complete defense under the E&S 
Act.74  Thus, even if stormwater discharges are adversely 
impacting a receiving water, enforcement against the 
discharger may be barred by the “BMP defense.”  
Accordingly, numeric effluent limitations would make 
for a stronger and more easily enforceable permitting 
framework. 
 
C. Review of Plans by Certified LIAs 
 

A final problematic issue is the provision under the 
E&S Act by which LIAs are granted the authority to 
review and approve Plans.75  Once granted this authority, 
the District in question no longer reviews such plans, and 
the LIA need not refer to the District in its review 
process.76  While this provision does not necessarily 
present any legal issues, there is concern that review by 
LIAs may not be as thorough or as guided by expertise as 
review by the Districts.  This especially may be true 
where, as is becoming more common, the reviewer of the 
Plan also happens to be the author of the Plan.  This 
situation presents a clear conflict of interest.  
Furthermore, review by LIAs also raises the issue of 
varying interpretations of what constitutes a proper Plan, 
county by county and municipality by municipality. 
 

CONCLUSION 
 

While assessing the regulation of construction 
stormwater discharges in Georgia can be a confusing 
endeavor, the majority of the applicable requirements can 
be best understood by looking to the federal NPDES 
program, the Georgia general permit, and the E&S Act.  
Overall, Georgia’s system for the regulation of 
stormwater is improving, and some important 
advancements were made in the 2008 round of permit 
revisions.  However, several significant steps are needed 
to improve management and enforcement, close 
regulatory gaps, and clarify the existing framework.  If 
EPD, the LIAs, and other state agencies and authorities 
can find the resources, expertise, and political will to 
make these steps, then Georgia can finally ensure full 
protection of its state waters from stormwater pollution. 
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